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Appendix: 1

A. Even before the creation of an independent Bangladesh, the Pakistan Army and its local collaborators
systematically executed the leading Bengali intellectuals during the liberation war, whose contributions could
have provided the foundations for a state-building exercise in the immediate post-independence period. The
creation of a presidential system and an effective one-party state by Sheikh Mujibur Rahman in 1975 led to
polarisation in the society. After Mujib's assassination the same year, the country saw a number of military
regimes, until the return of the Parliamentary system and multi-party electoral politics in 1991.

B. The exception would appear to be India, where the practice of democratic politics began within the Congress
Party, and by the time of independence, Nehru set the terms of the relationship between the judiciary and
Executive: “Nehru would rail at lawyers and stamp his foot at the courts; yet he did not denigrate the Judiciary
as a vital institution in a democracy, nor did he attempt to tamper with its independence. He supported it.
Instead, he would lead Parliament to amend the Constitution to nullify the effect of Supreme Court
interpretations. With Nehru's departure from the scene, the respect would disappear and the conflict
intensify”: Granville Austin,
When Nehru's daughter, Indira Gandhi, attempted to undermine this respect, in some ways Nehru's legacy
acted as something of a 'bulwark'.

C. Beginning with the fourth amendment to the Constitution, which abandoned the Parliamentary system in
favour of a one party presidential system, Article 115 was amended to allow the President to appoint judicial
officers exercising judicial functions without the recommendation of the Supreme Court. Article 116 was also
amended and the control of the sub-ordinate judicial officers and magistrates were transferred to the hands of
the President in place of the Supreme Court. Later, the Second Proclamation Order No. IV of 1978 amended
Article 116 to, “…provide that the President shall exercise control over the sub-ordinate judicial officers and
magistrates exercising judicial functions in consultation with the Supreme Court”. Article 115 has remained
unchanged.

D. In the case of (8th Amendment case), the Supreme Court of Bangladesh struck
down an amendment to the Constitution on the basis that this amendment had breached certain
fundamental principles which are its structural pillars. The amendment to Article 100 under challenge was
held to be because it established rival courts to the High Court Division in the name of permanent

Working a Democratic Constitution: A History of the Indian Experience, 2003 p33:

Anwar Hussain v Bangladesh
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Benches conferring full jurisdiction, power and functions. The doctrine has its genesis elsewhere in the sub-
continent: (1967); , (1979), (1980).
Others have been more critical of the decision, saying that the decision was more due to pressure created by
the lawyers of the country rather than the Court's insistence on its role as the guardian and interpreter of the
Constitution, especially since the Fourth Amendment was never challenged in the courts: Dilara Choudhury,

, p201.

E. National elections were scheduled for January, 2007. In a move of dubious legality, President Ijazuddin (who
held a largely ceremonial post) assumed the position of 'Chief Adviser' of the Caretaker Government, which
gave him widespread Executive power. His actions in office (including his failure to consult with his cabinet of
10 Advisers) led to questions about his neutrality. A number of advisers resigned in protest at a number of his
actions. When the constitutional validity of his assumption of the Chief Adviser's position was challenged in
the courts, and was being heard by a bench of the High Court, an order was issued by the Chief Justice to stay
the proceedings, in a move that was widely criticised by lawyers and commentators.

F. Since the country was established as a unitary state, initially it was felt that the country did not need a
Supreme Court and a High Court. The power of appointment is effectively exercised by the Prime Minister,
since the President acts in accordance with the PM's advice under Article 48(3) of the Constitution.

G. The English common law system entered Bengal long before the British took political control of the territory. In
1600, Queen Elizabeth I granted the East India Company the power and authority to make and implement laws
in India for their company employees and business purposes. Subsequent charters in 1661 and 1726
consolidated and strengthened the East India Company's judicial power and jurisdiction. Gradually, a hierarchy
of formal courts was established throughout the sub-continent, including Bengal. Bengal's first Supreme
Court was established in 1774. There were separate courts at provincial and district level for civil and criminal
procedures. (Hoque 2003)

H. On March 2, 2009, the Appellate Division upheld the High Court (HC) judgment directing the government to
reappoint 10 HC judges. While delivering the judgment, The five-member full bench of the Appellate Division
headed by Chief Justice M. M. Ruhul Amin observed, "In the matter of appointment of judges under Article 98
and 95 of the Constitution the convention of consultation having been recognised and acted upon has
matured into constitutional convention and is now a constitutional imperative." It also added, "In the matter of
selection of judges the opinion of the chief justice should be dominant in the area of legal acumen and
suitability for the appointment and in the area of antecedents the opinion of the executive should be
dominant. Together, the two should function to find out the most suitable candidates available for
appointment through a transparent process of consultation." 'Govt. asked to restore 10 HC judges, SC upholds
HC order, but rules against giving them seniority', The Daily Star, March 3, 2009.

I. Accordingly, the Civil Courts Act 1887 provides for the sub-ordinate civil courts and the Code of Criminal
Procedure provides for the courts of magistrates and sessions. In case of civil courts, five grades exist -- Courts
of Assistant Judge, Senior Assistant Judge, Joint District Judge, Additional District Judge and the District
Judge. The District Judge heads these courts for all districts except for the three hill districts. There are also five
classes of sub-ordinate criminal courts - Courts of Session, Metropolitan Magistrate, Magistrate of the First
Class, Magistrate of the Second Class, Magistrate of the Third Class. In the Courts of Session, the District Judges
are empowered to function as Session Judges.

J. For instance, District Judges were to be appointed by the President on the recommendation of the Supreme
Court; judicial officials and the magistrates were to be appointed by the President according to the rule made
by him after due consultation with the PSC and the Supreme Court. The personnel management of the judicial
officers, including magistrates was to be conducted by the Supreme Court.

Golak Nath v State of Punjab Nehru Gandhi v Raj Narayan Rao v Union of India
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K. The Second Proclamation Order No. IV of 1978 amended Article 116 to, “…provide that the President shall
exercise control over the sub-ordinate judicial officers and magistrates exercising judicial functions in
consultation with the Supreme Court”.

L. Under rules 3 & 4 of that particular rule, Assistant Judges were appointed on the basis of the recommendation
of the PSC. The PSC for such appointment took a competitive examination among the law graduates. On the
other hand, officers appointed in the administration cadre of the civil service were initially vested with the
power of magistracy. In general, a junior civil servant of the administrative cadre was appointed as a Magistrate
of the third class. And, “gradually with the gaining of experience higher powers of the magistrate of the second
class and first class are conferred on them…. magistrates perform(ed) judicial as well as administrative
functions and their control including posting, promotion and leave was being exercised by the government”
(Hoque 2003). Until recently, Deputy Commissioners of the district acted as District Magistrates and Additional
Deputy Commissioner acted as Additional District Magistrate. Magistrates of the First class were appointed as
District Magistrate and Additional District Magistrate in the districts outside metropolitan area.

M. Until recently, Deputy Commissioners of the district acted as District Magistrates and Additional Deputy
Commissioners acted as Additional District Magistrates. Magistrates of the First class were appointed as District
Magistrate and Additional District Magistrate in the districts outside metropolitan area.

N. The case had its genesis in a decision taken by the Finance Ministry in 1994 to upgrade the salary scale of
Additional District Judges and District judges. The decision was met with protest by other cadre services of the
civil service and was suspended. In 1995, the Finance Ministry approved the revised pay scale but determined
certain conditions for the additional district judges and district judges. Judicial officials filed a writ petition in
the High Court, arguing that the treatment of the judicial service like the administrative cadre of the civil
service violated the Constitution.

O. It also held that Article 115 does not provide the Executive with any rule-making authority with regard to other
terms and conditions of service; Article 133, 136 of the Constitution and Services (Reorganization and
Conditions) Act 1975 have no application in respect of the judicial functions.

P. The Code of Criminal Procedure (Amendment) Ordinance 2007 [Ordinance No. II of 2007]; Bangladesh Judicial
Service Commission Rules, 2007; Bangladesh Judicial Service (Pay- Commission) Rules, 2007 and Bangladesh
Judicial Service Commission (Construction of Service, Appointments in the Service and Suspension, Removal &
Dismissal from the Service) Rules, 2007 & Bangladesh Judicial Service (Posting, Promotion, Grant of Leave,
Control, Discipline and other Condition of Service) Rules, 2007.

Q. Ironically, the President who did not comply with the recommendation of the CJ in appointing judges in 2001
was the same person, who opposed the appointments of nine judges in 1994 for want of consultation with the
CJ. He even did not feel any need to inform the CJ of the reasons for which the recommendation could not be
honoured. The consultation is a function, not discretion, of the President. The only difference in approach of
the same person on two occasions is that he was the CJ in 1994 and the President in 2001.

R. During the CTG period (2007-2008), the High Court declared the decision of the government unconstitutional
and ordered the government to make the jobs of these judges permanent. Later, the Appellate Division
confirmed these appointments, and 10 of these judges were appointed on March 24, 2009.

S. In 2008, the High Court declared the decision of the government unconstitutional and ordered the
government to make the jobs of these judges permanent. Later, the Appellate Division also provided
judgment in the same direction. (Idrisur Rahman v Bangladesh 60 DLR 714).

A renowned journalist indicated that “it was always a political game and has remained so”, citing the
controversy in which several appointees were mired. A current judge of the High Court Division agreed with
him and added, “What I have heard is that each of the nine members of the commission has names of two
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candidates in their pockets and they actually fought for them. The outcome is, we have within the Judiciary
some judges whose integrity has been questioned. To me, the SJC will be an easy avenue through which the
government could exert pressure.” See further IGS, 2009a, forthcoming, Institutions of Accountability Series:
Judiciary, Dhaka, Institute of Governance Studies, BRAC University

T. One sitting judge (coming from sub-ordinate court) commented, “Since joining the service, we have to
concentrate on one thing, i.e. delivering justice. Justice is more of a culture and we are accustomed to it. As a
judge, you have to think differently, act differently and have to isolate yourself from the outside world. And we
have that practice starting from the sub-ordinate court.”

U. According to the Ordinance, judges are entitled to: a tax-free salary; rental allowance if the government fails to
provide them with fully furnished residence free of charge; free use of electricity, water and gas; official
transport (with free fuel); tree medical facilities (applicable also for family members).

V. Without financial support from the family, many judges would not consider joining the High/Supreme Court.
An ex-judge said, “it would not be possible for me to join the Judicial service unless my father (a former
advocate) supported me financially. This is a main reason for qualified persons not that much interested in this
service.”

W. The entry level judges are being paid a salary of Tk. 6800, which is too low to attract meritorious law graduates
into the service. During the tenure of the immediate past CTG, under Bangladesh Judicial Service Pay
Commission Rules, 2007, a separate Commission named 'Bangladesh Judicial Service Pay Commission (BJSPC)
was formed to review the pay, allowances and other privileges of the judicial service. This new commission is
bestowed with the following responsibilities-

- To review the pay, allowances, and other privileges, benefits etc of the members of the Judicial Service in
conformity with the inflation rate, price level of the essential commodities for living and considering other
factors relevant to the dignity and judicial independence of the judicial officers;

- To place recommendation before the Government regarding the Pay-Structure (Pay & Allowances) of
members of the Bangladesh Judicial Service at the interval of each 5 years.

X. At the very least, copies of judgments could be made available through a web portal and the annual report of
the judiciary could be made readily available to the public on the Ministry of Law, Justice and Parliamentary
Affairs website.

Y. If an Assistant Judge prefers not to give in to political pressure, one of the issues he/she has to consider is a
bad remark on the ACR. For instance, a judicial magistrate remarked, “Recently, one of my friends has ignored
such a request and right now, he is afraid of two things: first, a bad ACR and second, a transfer.”

Z. In order to ensure that the judges of the Supreme Court are adhering to the Code of Conduct, a 'Watchdog
Cell' may be established at Supreme Court under the supervision of the CJ. Any aggrieved person may
complain to the 'Watchdog Cell', After receiving the complaint, the cell may initiate an inquiry about the matter
and then will submit a report to the President. The President, after reviewing the report, may direct the
Supreme Judicial Council, the disciplinary body established by the Constitution, to inquire into the
matter, if necessary.

AA. According to this Act, reports and comments on court proceedings, judge's personal conduct and criticism of
verdicts are treated as contempt. Potential penalties include imprisonment for a term which might extend to
six months, or a fine.

ad hoc
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BB. Contempt of court generally comprehends two categories of offence. First involves a willful disobedience or
disregard of a court order. The second category involves misconduct in the presence of a court; action that
interferes with a judge's ability to administer justice or that insults the dignity of the court.

CC. The BNP Government attempted to amend the law in 2006. A bill approved by Cabinet permitted newspapers
to publish news, constructive criticism of appeal cases and comments about the way judges conduct their
personal lives. However, the bill was not placed before the Parliament. In 2008, the CTG promulgated the
Contempt of Court Ordinance 2008. This ordinance for the first time made an effort to define 'contempt of
court'. It allowed the press to report and comment on 'normal' court proceedings and functions, or “…anyone
to seek disciplinary proceedings against a judge as long as they are done in 'good faith' and through
'restrained language'." It also provided for a judge's personal conduct to be reported. Moreover, it stated that a
judgment could be criticised as long as it was 'constructive'. The Ordinance contained a provision whereby the
accused can apply for an unconditional pardon during proceedings of a case. The ordinance also included
provision which permitted civil servants to be excused from appearing before courts and be allowed to
present their statements through lawyers, a provision which generated significant controversy. In May, 2008,
the High Court (HC) declared this ordinance invalid. The HC was of the opinion that criticising judgments or
orders of the courts with appeals against those pending in higher courts is risky and jeopardised fair
outcomes. Moreover, it might hamper impartiality of the judges. The provision which excused public servants
from appearing before courts and allowed to present their statements through lawyers was also impugned as
violating article 27 of the Constitution, which says all citizens are equal before law. The court will need to
determine whether a person accused will have to appear before it.

DD. The court rejected the argument that in an era when transparency and accountability are considered to be key
ingredients of institutional efficiency, the functioning and integrity of the judiciary should be exposed to
public scrutiny and debate. As a newspaper editorial stated, "It is sadder still that such a judgment comes
when the notion of contempt of court is all but disappearing from the legal parlance all over the world. We
seem to be getting back into the dark ages of legal views which subordinates the People's Right to Know to
judiciary notion that its must protect itself from public scrutiny."

EE. For instance, a District Judge on deputation at the Registrar's office said, “within days, ten high court division
judges will take oath. However, before that we have to make certain arrangements, like cars for the judges,
appointment of stenographers, messengers etc. Our registrar is trying hard to arrange these facilities but till
today we have not got any positive response from the Ministry of Finance.”

FF. As a sitting judge said, “if we want to appoint only a single person, we need to get the clearance from the
Ministry of Establishment, and believe me it is not easy.” Another judge said, “We have severe crisis of
manpower and the existing infrastructure is really inadequate. Just go to the record room and you will see that
there is no place to preserve any more records. Whenever I require any document, I have to wait for a long
time. And I do not blame them it is almost impossible for a man to go through the record room to find the
necessary documents. The thing is, we have already talked about these issues and let the proper authority
know what we demand. So far, there is no response.”

GG. “Everyone knows that separation has occurred, a large number of judicial magistrates have been appointed
but no one actually wants to know how we are working. We do not have adequate courts. We have to share
courts and due to that we cannot sit in sessions regularly, we have to share stenographers and sometimes we
do not have the pens required to write the judgments. What makes me really angry is, we can easily use DC's
office; he will not let me use it,” a newly appointed assistant judge described his experience.

HH. As another newly appointed judge shared, “Right now when I am talking to you, I am not living in my quarters.
In fact, I have not got any. I do not have any vehicle facilities. And moreover, I do not have my own office. I am
lucky that the Deputy Commissioner is allowing me to use his office.”

Judgment likely to curb freedom of press', The
Daily Star, March 23, 2005.
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II. One district judge explained his experience, “in one of my cases, I was in need of the Investigation Officer (IO)
and could not find him anywhere. I contacted the police station and was informed that he had been
transferred. I asked the station where he was transferred to, collected the telephone number and gave him a
call. I got a reply that, that particular IO was not stationed at that place now and he had been transferred again.
I again collected the phone number of the police station and rang there. Luckily, the officer-in-charge of that
particular police station was my friend. I told him the entire story and requested him to send that IO to my
court. He agreed. However, I am sure that if his boss was not my friend, he would never come to my court.”

JJ. An entry-level judge provided an example, “It is not very difficult to transfer us to another place. The
government can do it in a tricky way. Suppose, I have refused to listen to the request of the ruling party, the
government can do two things. First, it can directly request the High Court to transfer me to another place.
Second, it can let the upper court know that there is a post vacant in a district of the country. The high court
then can request the MoLJPA to provide it with a list of possible names and on that list my name will be on top,
as you know that the government can influence the activities of the MoLJPA.” A sitting Supreme Court Judge
also agrees with the role of the MoLJPA. He said, “As we do not have a separate secretariat, we have to work
through the MoLJPA and that, to some extent, gives back the Executive organ, the edge it had on the Judiciary.
As long as we do not have a separate secretariat, the problem will continue.”
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Appendix: 2 Perception Survey Questionnaire
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Avwg Avcbv‡K msev` cvIqvi KZ¸‡jv bvg c‡o †kvbve| Avcwb ejyb, Rb¯^v_© mswk ó welq¸‡jv m¤ú‡K© G‡`i KvQ
‡_‡K mwVK Z_¨ cvIqv hvq Kx bv|
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